Abstract: There is virtually no aspect of the theory of contracts that has escaped a careful analysis in comparative terms. Some real masterpieces of comparative law literature have been composed in the effort of focusing this topic. The traditional reluctance of administrative law to be forced to some measure of homogenization might be a cause of such a lack of scholarly interest, but it also might stimulate the attention of comparative lawyers in search of more evident differences between domestic legal systems. It is therefore hard to explain why no treaty, book or extensive article has been dedicated to a comparative review of the contracts of public administrations. Keywords: contracts of public administrations; civil law; common law rules; government contracts; contracting methods. Resumen: Prácticamente no existe ningún aspecto de la teoría de los contratos que haya escapado a un análisis cuidadoso en términos comparativos. Algunas obras maestras reales de la literatura de derecho comparado se han compuesto en el esfuerzo de enfocar este tema. La renuencia tradicional del derecho administrativo a verse obligada a cierta medida de homogeneización podría ser una causa de tal falta de interés académico, pero también podría estimular la atención de abogados comparados en busca de diferencias más evidentes entre los sistemas jurídi-cos nacionales. Por lo tanto, es difícil explicar por qué ningún tratado, libro o artículo extenso se ha dedicado a una revisión comparativa de los contratos de las administraciones públicas. Palabras
I. Introduction
The re is virtually no aspect of the theory of contracts that has escaped a careful analysis in comparative terms. Some real masterpieces of comparative law literature have been composed in the effort of focusing this topic 1 . Such a fact is probably obvious: the idea of contract is pivotal to the evolution of all private law doctrines, from the theory of obligations to legitimation, capacity, and representation of parties, from the coexistence of form and substance in all the sectors of private law to the meaning, extent and limits of promises, from the interpretation to the enforcement of all acts of parties 2 , from the breach to the remedies available, to the interpretation of legal acts. All categories of private law are conditioned by the meaning and evolution of features concerning contract, if not yielded by them.
To the contrary, no serious effort has been put into effect up till recent times in order to formulate reasonable conclusions as to the contracts of public administrations from the viewpoint of comparative law. The traditional reluctance of administrative law to be forced to some measure of homogenization might be a cau-se of such a lack of scholarly interest, but it also might stimulate the attention of comparative lawyers in search of more evident differences between domestic legal systems. It is therefore hard to explain why no treaty, book or extensive article has been dedicated to a comparative review of the contracts of public administrations 3 .
In the absence of a systematic treatment of the topic, the first task is to sketch a kind of grid of the problems to be browsed. The dividing line is still, although old-fashioned it might be, the full applicability of the general rules of private law to the contracts of public administration or, alternatively, the application of separate rules of administrative law: this cleavage may be obvious, following the classical opposition between civil law and common law, but in this field the divide in always valid. Another issue to be verified is the capacity of public subjects of being part to a contract and the adaptability of public subjects to all kind of contracts or to some of them only: administrative law systems normally foreclose public administrations to enter some types of contracts, or, more recently, impose special precautions before stipulating; the distinction between onerous and gratuitous contracts might be relevant. The techniques presiding over the choice of the counterparts also need to be investigated: in this area European law has been occupying much space and forcing unification. Contracts between public subjects also offer a variety of solutions, due to the tendency of administrative law systems to apply them a special regime, strictly qualified as administrative. Special controls are often displayed on the stipulation and enforcement of the contracts of public administrations. The moment of meeting of offer and acceptance and the meaning of will and good faith in the expression of consent are open to possible modifications of general rules. The effects of contracts can be diversified, with an eye to the time and The contracts of public administrations Giuseppe Franco Ferrari extension of the obligations binding public administrations. Nonperformance or partial performance can assume special features when a public body is part. The interpretation of contracts can also follow general rules or be adjusted to special operational needs deriving from the very nature of one of the parties.
II. The influence of EU law and its extension
The influence of EU law on the regulation of contracts of public administrations has been growing over time, but is still limited.
Since the very beginning, European directives have concerned above all the procedure of selection of the private counterparts of public subjects. The main intent of the different "generations" of directives 4 was and still is to guarantee higher and higher levels of competition in the inner market. Such was the aim imposed by the provisions of article 100A, then 95 and later 114 of the Treaty, authorizing the Council "to adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the international market".
At least, the most important result pursued by the successive directives has always been the elimination of all discriminations among private operators yielded by possible domestic principles. The European system is organized within this framework. As of consequence, the number and types of contracts are irrelevant, in terms of principles. In a more evident manner at the beginning, but in a significant way even later and up till recently, the EU has not been interested, nor did it have the formal power to, in achieving uniformity in the kinds of contracts to be entered by public administrations. European rules have been directed to obtaining an almost complete uniformity in the choice of the contracting parties. In other words, the European regulation is incomplete, not covering the substantive rules governing the contract, nor their validity or efficacy, their execution or the consequences of the violation of obligations having their source in them.
Another field that EU norms have occupied, forcing homogenization between the member States, is the remedial area. Imposing publicity and openness on public procurement processes and justiciability on the criteria of choice among bids and on public body contracting decisions in general implies a certain amount of uniform regulation of the remedies available. The Directive concerning judicial remedies 5 , therefore, have introduced the external relevance of the administrative process of public contract awarding, the justiciability of formerly discretionary choices and of their procedural fairness, the powers and methods of elimination of the breach of rues, and even the minimum interval between awarding and stipulation, the precautionary measures to be granted including injunctions, the cases of annulment or elimination of the contract and of damage awarding. The member States remain free to organize the remedial framework and to fit it to their judicial organization, distributing the pertinent powers between ordinary and administrative judges and independent authorities, provided that the result be effective.
Some influence, however, has been necessarily, although indirectly, displayed by the European norms towards the substantive field of civil law. For instance, the extension of the rules concer- Other efforts towards the building of a unitary legal space through the harmonization of the law of contracts have been made at European level. The most prominent example has been the so-called Common European Code of private law, but its implementation has proved impossible 13 . More recently, the European Commission 14 has given up the very idea of a codification and has promoted the revision of the communitarian acquis in the area of private law and the adoption of a Common Frame of Reference (CFR), including principles and terminology covering the area of contract law 15 Following such an extension of the influence of European rules, some countries have been more capable of preserving the original structure of their law of contracts, even when applied to public administrations: such a kind of "resistance" to EU law has been opposed wherever the framework was deeply rooted in legal traditions and/or its codification had received a sturdy systematization in the national case law, sometimes even in order to consolidate some dividing lines between different jurisdictions. In other countries, either because of a lesser capacity of defending traditional features or of assimilating new inputs making them compatible with national models, the penetration of EU law has been deeper and more extensive, increasing the rate of assimilation of the respective legal systems. The contracts of public administrations Giuseppe Franco Ferrari
The influence of EU law has added on and speeded up other and former trends towards uniformity deriving from the rules of international commerce and the projects of uniform codification, that have stimulated a process of natural convergence 16 including the contracts of public administrations.
III. British law
From a general viewpoint, there is no special English law concerning the contracts of public administrations. Therefore, for instance, the judicial interpretation criteria of contracts are all alike 17 , although when the conduct of a decision-maker carrying out a public function is at stake, mainly when it operates in a quasi-judicial role, which is not the case of contractual matters, it is essential to understand its role and responsibilities 18 . Public authorities are ordinarily reviewable, even when the Crown is fulfilling prerogative powers. The area of non-reviewability of administrative action has been progressively restricted 19 . But even whenever the judicial control of administrative action, as a constitutional instrument of prevention of abuses against citizens by the unlawful exercise of executive power 20 , is not available, the ordinary adversarial litigation according to common law is necessarily open to private subjects.
On the side of the administration, executive powers include not only statutory powers explicitly conferred by legal provisions, 237 but also prerogative and inherent powers. The Crown, for instance, is deemed 21 to have an inherent general power to contract, that any department can exercise on its behalf. Such capacity increases the freedom of choice between different solutions and renders public subjects more attractive in terms of relationships. It does not imply, however, that the Crown is exactly on the same footing with private subjects. Before the adoption of the Crown Proceedings Act 1947, a breach of contract by a public administration had as only remedy a petition of right, having nature of a mere request Public authorities other than the Crown, according to the traditional common law rules, only have the specific powers endowed by the statute establishing them. The lack of sovereign power in this case forecloses extensive interpretations, though the authorization by Parliament would normally be construed to include implied powers too. Local authorities, in particular, traditionally lacked general contracting powers. The Local Government Act of 1972 25 partially remedied such problem, guaranteeing them the "power to do any thing …which is calculated to facilitate, or is conducive or incidental to, the discharge of any of their functions". Apparently, the 1972 statutory provision was not sufficient to per- 21 . Therefore, the Local Government (Contract) Act 1997 widened the power of local authorities to enter all kinds of "certified" contracts and stated that even in cases where a contract might be declared ultra vires, it will be binding on the public subject and justiciable by the private party 27 . The selection of the counterparts to the contracts of public administration started to be a theme in British public law when the Conservative Governments, during the 1980s, made contracting out a compulsory practice for local authorities 28 . The idea was to introduce competition into the way public services and functions were being carried out. Private companies were then encouraged to make bids in order to provide better value for money, and bids internal to public bodies were allowed too. The compulsory competitive tender (CCT) formula was somehow softened at the end of the '90s by Labour Governments 29 through the introduction of the best value system (BVS), aimed at making public subjects responsible for a permanent search for economy, efficiency and effectiveness. The creation, always in the 1990s, of the Private Finance Initiative (PFI) and of other forms of Public Private Partnerships (PPPs) has stirred more and more careful controls by the National Audit Office (NAO), inaugurating a specific procedure dedicated to quantity and quality of the expenditure by government departments and non-departmental public bodies.
Following governmental units to open up their procurement processes and to conform to the lowest price or to the most economically advantageous bid techniques in awarding their contracts. The criteria had to be necessarily defined in advance and applied carefully and transparently: such an obligation introduced new justiciable procedural rights, totally extraneous to both traditional common law remedies for the violation of due process and the judicial review of administrative action 31 . Since then the economic operators enjoy full procedural protection against public authorities for breach of contract 32 : much of the traditional judicial deference to administrative discretion might have been set aside.
It is well known that after WW II English judges had autonomously extended their review of discretionary action, limiting Crown privilege against disclosing documents, restricting the limitations of the review of prerogative powers, awarding injunctions against Ministers, widening the access to judicial review itself 33 . However, before the influence of EU law became so invasive, judicial review was not available in every case where some sort of irrationality was alleged by the claimant, nor was any kind of quasi-regulatory scrutiny admitted. Only significant deviations from public law objectives were justiciable, when it was evident that a relevant public interest required the courts to intervene in order to impose the rule of law, while on the other side a contract could not be the instrument to by-pass a legal duty to be pursued through administrative action, escaping an ultra vires scrutiny under judicial review, allowed by the Civil Procedure Rules when it is necessary to control the exercise of a public function 34 . 
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The contracts of public administrations Giuseppe Franco Ferrari more procedural rights than ever before, whatever is now going to happen after Brexit. Another trend towards the extension of judicial review into fields formerly uncovered has been triggered by the European Convention of Human Rights and consequently by the Human Rights Act 1998, whose sec.6 binds to safeguard Convention rights all public authorities defined as whoever has "functions of a public nature". Such expression has been interpreted by the House of Lords
35
, according to several parameters, as including the discharge of public services 36 . In a country where many public services have been precociously privatized, such interpretation should widen the judicial review of administrative action in a very significant way.
Summing up, the contracts that have public administrations, or even public bodies in a very wide sense, as parties can be reviewed in a very limited way at common law, or otherwise under public law, within a growing trend towards the extension of the control over administrative action both from the procedural viewpoint and on the merit, and finally thanks to provisions of EU law regarding public procurements and 5. of the ECHRs concerning the public nature of the activities carried out 37 . Finally, besides parliamentary control on government contracts, another important and very intrusive check has been mentioned above: it is entrusted with the National Audit Office (NAO), whose head is the Comptroller and Auditor General. It has been created in 1866 by the Exchequer and Audit Departments Act, and since then its powers have been greatly expanded, to include economy, effectiveness and efficiency of public expenditure, with 35 Such rules all together form a special regime: it is considered located at the very border between civil contracts and administrative law, and not completely able to fit to the autonomy of will ("autonomie de la volonté") principle, essentially created for civil law. Even in terms of interpretation, while the control of the Court of Cassation on the clauses of private contracts is limited, the control of the Conseil d'État on public contracts and their interpretation should be much more penetrating, in consideration of their capacity of producing binding effects on third parties and of creating objective rules, besides being dominated by the public law notions of function and mission "(but") of public authorities 41 . The contracts of public bodies can however belong either to civil law or to administrative law, according to the clauses they include. Some clauses are common to both cases, such as the pro- 38 The contracts of public administrations Giuseppe Franco Ferrari hibition of arbitration clauses, or the provisions concerning the competence of public organs. Some others lie outside of the usual structure and content of civil law contracts, and an enormous case law defines their eventually exorbitant character ("Critère de la clause impliquant un régime exorbitant"), implying the application of a public law regime. In most cases the presence of an exorbitant clause is supposed to disclose some link with a public service 42 , traditional basis, at French administrative law, of the administrative jurisdiction. Public work contracts were qualified as administrative contracts by the revolutionary statute of 28 Rainy of the VIII year. Other public law contracts also have received a formal a priori qualification.
Public authorities are considered able to enjoy full freedom of contract, amenable to art.4 of the Declaration of rights of 1789, in the same way than private persons, although the Conseil constitutionnel doubt that the constitutional protection enjoyed is the same 43 . The expression of consent of a public subject depends above all on its competence 44 , but the civil law theories concerning the vices of the will, the essential elements of consent, the need of a licit cause, and so on, are transposed into the field of administrative contracts 45 . 42 In terms of ways of execution or participation in the execution: see ibidem, 98-104. 43 In terms of remedies, there two different scenarios 46 . Before the signing of the contract, the only remedy, introduced in the Code de justice administrative due to the influence of EU law 47 , is the "référé precontractuel": it can be filed by whoever has interest in concluding the contract and can be possibly prejudiced, is declared non receivable if proposed after the signing, and is decided by the president of the administrative tribunal, who can, "en plein contentieux", suspend the procedure and the adoption of any other act, or stop it completely, declare some act null and void, suppress or modify some clauses or order any necessary adjustment. His powers are not strictly conditioned by the initial claim of the plaintiff, since no ultra petita objection can be raised. In 2000 the power to order a suspension was introduced into the Code, while in 2009 the suspension has been qualified as an automatic effect of the plea 48 . Such remedy is available, according to its origin, against the violations of obligations of publicity and competition. Yet, The Council of State has over time admitted its use against not only procedural breaches of rules, but also the improper or restrictive use of technical clauses in the call for bids, the ways the bids have been assessed, and the competence of the public body and of its organs 49 . Intermediate acts being part of the procedure preceding the contract ("actes détachables"), when severable form the procedure itself, also used to be attacked through a "recours pour excès de pouvoir" The contracts of public administrations Giuseppe Franco Ferrari by the acts and even by the Prefect, whose plea is automatically suspensive for thirty days. The second scenario is composed by the remedies available after and against the contract 51 . Traditionally, the Council of State, out of a secular judicial policy, used to deny admissibility to claims against the contract by third parties, such as the bidder not awarded the contract, because the "recours pour excès de pouvoir" did not look like a remedy suitable to the kind of act to be annulled 52 . Therefore, the only alternatives were the "référé precontractuel" before the contract coming to legal life or a suit for damages after that dividing line, filed in an ordinary court invoking the nullity of the contract itself. In 2007, in the famous case Tropic 53 , the Council of State in General Assembly decided to overrule the traditional judicial doctrine, allowing pleas against the contract by third parties in form of pleine jurisdiction, although excluding for the future all former remedies against the actes détachables: the révi-rement was justified by reasons of simplification, defensive efficiency; rumors that the European Parliament was going to modify the remedies Directives, which eventually happened a few months later, in December 2007, in order to introduce a few months later, in December 2007, in order to introduce in each member State an obligation to deprive an illegal contract of all effects, were probably quite relevant. the losing tenderers to all economic subjects even when disputing the awarding of a contract in full lack of competition 55 . Another kind of protection in contractual matters of public administrations is the action for damages linked to, for example, loss of chances, pre-contractual responsibility, premature execution, and so on: the jurisdiction in all cases belongs to administrative tribunal and Council of State. Finally, according to Art. L.410-1 of Commercial Code, the Autorité de la Concurrence (formerly Conseil de la concurrence) can operate in order to impose competition rules on public bodies and their contracts 56 . The French administrative law of public contracts shows many other special features, that have often circulated towards countries adopting the same administration model. For instance, the public party of an administrative contract has always the power of putting an end to its execution unilaterally ("résiliation unilateral"), even without fault of the private party, due to public interest reasons, under duty of full indemnification of the relevant damages 57 , which also belongs to the competence of administrative judges. In the same manner, it can also modify the contract unilaterally ("modification unilateral") 58 , again indemnifying the counterpart, normally excluding the essential clauses and in particular the main financial balance. The controversies concerning the execution of the contract, penalties due to faults of the private 55 The whole stoty is told in details, for instance, by Richer, L., Lichère ministrative law scholars 63 emphasize several elements of distinction. First of all, the entrusting of the controversies related to public contracts to the administrative jurisdiction in 1888 64 helped the figure itself to be carved out more precisely; furthermore, the doctrine of public service, clearly conditioned by its French counterpart, had the effect of add strength to some features of public contracts in comparison with the ordinary characters of the civil law agreements, founded on the absolute equality of the parties 65 .
Another typical feature of the evolution of the administrative contract in Spain seems to have been the precocious preference of the legislation for auctions ("subastas") in the adjudication of contracts and for some measure of transparency in the selection of bidders ("postores"). Royal decrees of 1852 and 1883 66 compelled all local authorities to make recourse to competitive comparisons among bids ("remates"), with very limited exceptions 67 , and such principle was codified for State contracts in 1911 68 . In other words, Spanish administrative law did not follow the French example in applying to public authorities a general principle of freedom of choice of private parties nor did it except concessions of services from the general rule, like in France. Already in 1975 69 was the elimination of the intuitus personae principle clearly secured. Conclusively, the implementation of the EU Directives in their various cycles has not created any problems to the Spanish legal system, simply reaffirming obvious regulations. After the adhesion to the European Communities, therefore, Spain did not have to alter her public procurement system substantially. The old names of the awarding procedure ("subasta" and "concurso") were kept up, without prejudice for the conformity of the domestic features to European rules, as the ECJ has repeatedly certified 70 . Spain has also been one of the first member-States to give full execution to the Remedies Directive 2007/66 CE, however choosing a quite unusual solution: the creation of a special quasi-judicial body, the Tribunal Administrativo Central de Recursos Contractuales (TACRC) inside the Ministry of the Economy (Ministerio de Economía y Hacienda) 71 . It is composed by civil servants having at least fifteen years of experience in the field of public contracts: they are not removable during good behavior for six years. New regional tribunals are created within each Comunidad autónoma 72 . Claims can be filed against the call for bids or any contract documents, the criteria for the award of a contract, their application giving rise to possible discrimination against some tenderers, the 70 adjudication concluding the procedure, and the decision of the contracting authority to revoke the whole procedure. All terms are very short, often not exceeding five days, and the decision ("resolución") must take place within five days from the production of evidence or of papers by the parties. Injunctions can be requested before the main remedy or in it. The proposition of the remedy against the award of the contract has a suspensive effect up till the adoption of the decision. The annulment of the award implies the elimination of the contract, when already signed, or a preclusion to its signing, while the general rule in similar cases, according to traditional administrative law, should be that the contract should not be voided and its enforcement should continue. A common criticism to the TACRC system is that it should be applied uniformly, independently of any thresholds 73 .
VI. Italian law
The first Italian statute concerning public contracts mounts back to 1865, when the unification legislation was approved 74 . Such text was dedicated mainly to public works, which were distributed between the three levels of government (State, Provinces and municipalities) according to their importance and the presumable interest in their implementation and maintenance. The statute remained in force longer than a century. A royal decree dated 1895 75 was then approved in order to create and regulate the figure of the construction manager, designated by the public authority in charge of the work, operating as a link with the economic operator: he is supposed to give instruction during the work progress, to monitor the accounts and arrange payments, to test and try out 250 The contracts of public administrations Giuseppe Franco Ferrari the domestic legal system, and contracts below such threshold, whose relevance escapes European rules. The general regulations adopted in 1926 and revised over time on several occasions 100 were originally applicable to all procurements of public administrations and its perimeter has been restricted after the implementation of the EU Directives. Its content was oriented towards the economic efficiency of the choices of public authorities, so that no procedural or substantial rights for the bidders were included. The justiciability of private interests for breach of process rules and/or violation of award criteria is still barred, due to the accounting rationale of the traditional legislation.
The peculiarity of the public contracts over threshold after the implementation of the EU Directives is the entrusting of a sort of quasi-judicial review with semi-independent administrative agencies, created both at the federal and State level. The federal Vergabekämmer are structured in the Antitrust authority, while the similar bodies at the Länder tier are located in the State Ministries of the Economy, where the competition functions are situated.
The plea must take place immediately after the violation; if it concerns the call for tenders, it must precede the term for the bids. The standstill between award and stipulation is of fifteen days. After contract signing, there is room only for a suit for damages, with the possible exception of total voidness, that includes the lack of communication of the final choice and of its reasons to the losers. Before that point the Kammer works as an administrative body, which can modify and integrate the acts in order to conform them to full legality. The appeal has the effect of automatically suspending the procedure till the decision and the expiration of the term for further dispute. The appeal against the Vergabeentscheidungen can be filed in the civil chamber of the Courts of appeal, and not in the administrative one: contracts are considered not amenable to the category of the Verwaltungsakt, but belonging to
